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Waganakising Odawak Statute: Citizen Standing for Constitutional and Statutory 

Enforcement Act 

Secretary Annette VanDeCar 
 

 1 

WAGANAKISING ODAWAK STATUTE ____-___ 2 

Citizen Standing for Constitutional and Statutory Enforcement  3 

 4 

SECTION I.  PURPOSE AND INTENT 5 

 6 

The purpose of this Statute is to ensure that the Constitution of the Little Traverse Bay Bands of 7 

Odawa Indians is enforceable when alleged violations occur, while preserving Tribal sovereign 8 

immunity and respecting the separation of powers among the branches of Tribal government. 9 

 10 

The Tribe affirms that alleged violations of the Constitution by Tribal officials acting beyond the 11 

scope of their lawful authority constitute an injury to the Tribal body politic and, therefore, to 12 

Tribal Citizens individually and collectively. 13 

 14 

Vision 15 

The Tribe envisions the Constitution as an enforceable covenant with its Citizens, where 16 

violations of constitutional authority are recognized as injuries to the Tribal body politic and 17 

addressed through orderly judicial review. 18 

 19 

SECTION II.  FINDINGS 20 

Tribal Council finds that: 21 

 22 

A. The Constitution is the supreme law of the Tribe and binds all Tribal officials, including 23 

members of Tribal Council; 24 

 25 

B. Article XVIII of the Constitution preserves Tribal sovereign immunity while expressly 26 

permitting suits against officials and employees acting beyond the scope of their duties or 27 

authority; 28 

 29 

C. Judicial dismissal of citizen suits for lack of standing in constitutional matters risks rendering 30 

constitutional limits unenforceable; 31 

 32 

D. Declaratory and injunctive relief are appropriate and limited judicial remedies to resolve 33 

constitutional disputes without intruding upon legislative or executive functions. 34 

 35 

SECTION III.  GRANT OF CITIZEN STANDING 36 
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 1 

A. Standing Established. 2 

Any enrolled Tribal Citizen shall have standing to bring an action in Tribal Court alleging that 3 

one or more Tribal officials, including Tribal Councilors, have acted or are acting in violation of 4 

the Constitution. 5 

 6 

B. Collective Injury Recognized. 7 

An alleged violation of the Constitution by a Tribal official acting beyond the scope of lawful 8 

authority shall be deemed an injury to the Tribe as a whole and to each Tribal Citizen 9 

individually for purposes of standing. 10 

 11 

C. No Requirement of Special Harm. 12 

A Tribal Citizen bringing an action under this Statute shall not be required to demonstrate 13 

individualized or economic harm beyond the alleged constitutional violation. 14 

 15 

SECTION IV.  LIMITATION ON REMEDIES 16 

 17 

A. Permitted Relief. 18 

In actions brought under this Statute, the Tribal Court may grant: 19 

1. Declaratory relief determining whether the challenged action or conduct violates the 20 

Constitution; and 21 

2. Prohibitory injunctive relief solely to prevent the continuation or enforcement of an 22 

action determined to be unconstitutional. 23 

 24 

B. Prohibited Relief. 25 

The Tribal Court shall not: 26 

1. Issue mandatory injunctive relief compelling Tribal Council or any Tribal official to 27 

enact legislation, adopt resolutions, appropriate funds, or take affirmative legislative or 28 

executive action; 29 

2. Award monetary damages, restitution, attorney fees, or costs; or 30 

3. Issue relief that substitutes judicial judgment for legislative discretion. 31 

 32 

C. Scope of Injunctive Relief. 33 

Any injunctive relief issued under this Statute shall be narrowly tailored to prevent constitutional 34 

violations and shall not extend beyond what is necessary to preserve constitutional compliance. 35 

 36 
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D. Nothing in this Statute shall be construed to authorize the Tribal Court to compel the exercise 1 

of legislative discretion. 2 

 3 

E. Limited Mandatory Relief for Ministerial Duties. 4 

Notwithstanding subsection B, the Tribal Court may issue limited mandatory injunctive 5 

relief requiring a Tribal official to perform a clear ministerial duty expressly required 6 

by the Constitution or by statute, where the law leaves no discretion as to whether the 7 

duty must be performed. 8 

Such relief shall: 9 

1. Be limited solely to requiring the performance of the duty required by law; 10 

2. Not direct how discretion is exercised where discretion exists; and 11 

3. Not authorize the Court to compel legislative action, appropriations, policy 12 

determinations, or other discretionary governmental functions. 13 

 14 

SECTION V.  SOVEREIGN IMMUNITY PRESERVED 15 

A. Nothing in this Statute shall be construed as a waiver of the Tribe’s sovereign immunity. 16 

 17 

B. This Statute relies exclusively on the authority granted under Article XVIII, Section B of the 18 

Constitution concerning suits against officials acting beyond the scope of their duties or 19 

authority. 20 

 21 

C. The Tribe, as an entity, shall not be named as a defendant in actions brought under this 22 

Statute. 23 

 24 

SECTION VI.  JUDICIAL RESTRAINT 25 

In adjudicating claims under this Statute, the Tribal Court shall: 26 

 27 

A. Limit its review to constitutional interpretation and compliance; 28 

 29 

B. Refrain from substituting judicial judgment for legislative discretion where multiple 30 

constitutionally permissible options exist; 31 

 32 

C. Avoid issuing advisory opinions unrelated to a specific alleged constitutional violation. 33 

 34 

D. Bad Faith Dismissal Standard. 35 

The Tribal Court may dismiss an action brought under this Statute as frivolous, in bad faith, or 36 
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for purposes of harassment only upon a finding, by clear and convincing evidence, that the 1 

action: 2 

(a) fails to identify a specific constitutional provision allegedly violated, or asserts a 3 

claim that is facially impossible under the Constitution; 4 

(b) is based on knowingly false material allegations or allegations made with reckless 5 

disregard for the truth; 6 

(c) is materially identical to a claim previously finally adjudicated, absent new facts or 7 

intervening law; or 8 

(d) was filed primarily for an improper purpose, including harassment or retaliation. 9 

 10 

E. Ultra Vires Claims 11 

Allegations that a Tribal official acted beyond the scope of lawful authority shall be presumed to 12 

be brought in good faith unless the Court makes the specific findings required under this Section. 13 

 14 

SECTION VII.  NON-WAIVER 15 

 16 

Failure by the Tribe or Tribal officials to enforce or defend constitutional provisions in any 17 

particular instance shall not constitute a waiver of authority or consent to future violations. 18 

 19 

SECTION VIII.         SAVINGS CLAUSE    20 

 21 

In the event that any phrase, provision, part, paragraph, subsection or section of this statute is 22 

held invalid or unconstitutional by the Tribal courts of the Little Traverse Bay Bands of Odawa 23 

Indians under the Constitution or laws of the Tribe, such phrase, provision, part, paragraph, 24 

subsection or section shall be considered to stand alone and to be deleted from this statute, the 25 

entirety of the balance of the statute to remain in full and binding force and effect. 26 

 27 

SECTION IX. EFFECTIVE DATE 28 

 29 

This Statute takes effect upon signature of the Executive or 30 days from Tribal Council 30 

approval, whichever comes first, or if the Executive vetoes the legislation, then upon Tribal 31 

Council override of the veto. 32 

 33 

 34 

 35 

 36 
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 1 

 2 

 3 

 4 

CERTIFICATION 5 

 6 

As the Tribal Council Legislative Leader and Tribal Council Secretary, we certify that this 7 

Statute was duly adopted by the Tribal Council of the Little Traverse Bay Bands of Odawa 8 

Indians at a regular meeting of the Tribal Council held on ______________ at which a quorum 9 

was present, by a vote of __ in favor, __ opposed, __ abstentions, and __ absent as recorded by 10 

this roll call: 11 

 12 

  In Favor  Opposed  Abstained  Absent 

Fred Harrington. Jr.   
 

      

Fred Kiogima   
 

      

Tammy Okuly-Shananaquet   
 

      

Emily Proctor  
 

      

Jordan Shananaquet         

Kelly Wesaw  
 

      

Melissa Pamp   
 

      

Annette VanDeCar        
 

Linda Gokee   
 

      

 13 

Date: 
 

  

   Linda Gokee, Legislative Leader 

    

Date:    

   Annette VanDeCar, Secretary 

 

 14 

Received by the Executive Office on 
 

by 
 

 15 

Pursuant to Article VII, Section D, Subsection 1 of the Little Traverse Bay Bands of Odawa 16 

Indians Constitution adopted on February 1, 2005, the Executive concurs in this action of the 17 

Tribal Council. 18 

 19 

 20 

Date:    

   Winnay Wemigwase, Tribal Chairperson 

 21 

 22 

Received by the Legislative Office _______________________________________________ 23 

           Date 24 


