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VETO STATEMENT e

The Chairman vetoed Waganakising Odawak Statute Enjinaaknigang for the following reasons;

This proposed statute is Unconstitutional and is NOT in the best interest of the
Executive, therefore NOT in the best interest of our Tribe.

1) Article VIl D. Powers of Tribal Council, part 22:

"

Approve” the creation or dissolution of Executive divisions or departments to promote
and protect the peace, health, safety, education and general welfare, including but
not limited to cultural and natural resources, of the Little Traverse Bay Bans of Odawa
Indians and its members;

Nowhere in the constitution under the Powers of Tribal Council is it written that Tribal
Council has the authority to “create” or “establish” a department, only “approve”,
therefore unconstitutional. Nowhere in the constitution is it written Tribal Council may
approve “Legislative departments”, therefore unconstitutional.

2) Article VIl D. Powers of Tribal Council, part 14:
Employ Legal Council;

Tribal Council has the power to employ legal council. This may be achieved by
increasing legal staff and not through statute. This statute removes all attorneys
from the Executive and this is NOT in the best interest of our tribe. The Executive
Branch is constitutionally mandated to enforce our constitution and laws passed
there under. To require a non-legal person bear the responsibility without the
benefit of legal council staff is detrimental to the Executive and our tribe as a
whole, therefore NOT in the best interest of our tribe.

3) Article VI ORGANIZATION OF GOVERNMENT, part D:
Separation of functions;

No branch of government shall exercise the powers, duties or functions delegated
to another branch.

In section Il B. 1 of the proposed statute allows the attorneys represent the
Executive Departments, Commissions and Boards. If the Legislative staff
exercises “duties or functions” for the Executive, this is unconstitutional.
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In section Il B. CONFIDENTIALTY AND ATTORNEY/CLIENT PRIVILAGE part B
describes attorney client privilege including staff and supervisors. Basically,
Legislative attorney staff are performing “duties or functions” for the Executive.
Again, Legislative attorneys or staff working with or for the Executive is
unconstitutional in accordance with separation of functions.

In section IV SEPRATION OF POWERS QUESTIONS, part B the Department works for
the tribe as a whole with specific duties as stated in Section Il is unconstitutional
because Legislative attorneys or staff are exercising “duties or functions” for the
Executive.

4) Best interest of our Tribe;

This proposed statute takes away all the Legal staff attorneys from the Executive
and moves them to the Legislative Branch as their staff. To require the Executive
to ask permission of Tribal Council for legal advice on the execution of laws
violates the separation of powers required by our constitution. Furthermore,
with all staff attorneys now under the Legislative Branch creates opportunity for
the Executive to be without an attorney for legal disputes.

Example;
Under section IV SEPERATION OF POWERS QUESTIONS part B it states — if the
Executive and Legislative Branches continue to disagree after informal efforts are
used to resolve the question involving separation of powers, then the Executive
and Legislative “may jointly” request a written analysis from the Department. If
the Legislative say “no” on a joint request, then, the Executive is left with no
opportunity for a written analysis from an attorney. Our Tribe has 4,491 citizens
and for the Executive to be without an attorney for a constitutional written
analysis is NOT in the best interest of our Tribe.

Example;

On 4-30-2011 the Tribal Chairman asked the Legislative attorney a question at
the Tribal Council AFC meeting. The response was — you are not my boss, | do not
have to answer you. No reply was given. The Chairman simply asked the
Legislative attorney what her legal advice was to Tribal Council on a specific
issue. This factual situation proves if all attorneys are under the Legislative
Branch, the Executive can suffer. This is NOT in the best interest of our 4,491
Tribal Citizens, therefore NOT in the best interest of our Tribe.
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WAGANAKISING ODAWAK STATUTE
ENJINAAKNEGENG

SECTION 1. PURPOSE

The purpose of this Statute is to set out the roles and functions of the Legal Department
in accordance with the LTBB Constitution. This Statute repeals and replaces WOS 2007-009 and

any other portion or portions of any and all Statutes that are inconsistent with this Statute.

SECTION IIL CREATION OF LEGAL DEPARTMENT

A. Unlike Executive Departments under Artiele VII (D)(22), the Department falls under the
ultimate authority of Tribal Council under Article VII'(D)(14), but shall be available to assist the

Executive and Executive Departments as set forth in this Statute.

B. The Department shall be made up of a General Counsel, Assistant General Counsel and

Office of the Legislative Services Attorney.

1. The General Counsel, and the Assistant General Counsel as assigned by the
General Counsel, shall provide legal services, counsel and representation of LTBB on
legal matters, as per their contracts and/or job descriptions, which may include, but not
limited to, negotiations with federal, state, local and tribal governmental entities, issues
relating to economic development, reserved Treaty rights, Indian child welfare policy,
litigation, and work with subordinate Tribal entities including Tribally Chartered
Corporations, Enterprises, Executive Departments, and Executive Commissions,
Committees and Boards. In the event that the Tribal government, or any Legislative or
Executive officials or staff are sued in their official capacity, they shall defend such suits
and insure that Tribal Council receives proper notification, and shall raise sovereign
immunity as a defense unless Tribal Council has taken action expressly waiving

sovereign immunity for the type of claim or specific case.
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& The Office of the Legislative Services Attorney shall provide legal services to
Tribal Council and Tribal Council Committees as per contract, statute, and/or job

description.

3. Additional assignments shall be dispersed between the Attorneys based on
allocation of resources and areas of expertise, as recommended by the Department and
allocated by Tribal Council.

C. The Department may also utilize outside attorneys and consultants within a budget
adopted by Tribal Council within the scope of Tribal Council approved litigation or other
approved activities. Any attorney contracts in excess of five-thousand dollars, ($5,000) must be

individually approved by Tribal Council.

D. The Department will provide current updates to the Tribal Council on legal matters taken
on behalf of the Tribe and any recommendations for final actions, that require Tribal Council
approval under the Constitution, shall be presented to the Tribal Couneil prior to that action

being taken.

E. In accordance with Constitution Article VII (D)(14) future Department attorney contracts
must be approved by the Tribal Council.

SECTION I1L CONFIDENTIALITY AND ATTORNEY/CLIENT PRIVILEGE

A. The attorney/client privilege to protect attorney work product, communications and
information from unauthorized disclosure to any persons or entities outside of the Tribal
government and governmental administration applies to any confidential communications
between the Department and any branch of LTBB government, including elected and appointed

officials, employees and agents.

B. Unless otherwise stated in an attorney contract and/or job description, the attorney/client
privilege applies to the Tribe as a whole. Officials, staff and agents have no individual
expectation of privacy or attorney-client confidentiality. Attorneys may share any pertinent legal

information with supervisors and Tribal Council.
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C. Matters deemed confidential in a Tribal Council closed session shall not be disclosed to
persons or entities not present in the closed session, including other branches of LTBB

government and staff, unless otherwise directed by Tribal Council.

SECTION 1V. SEPARATION OF POWERS QUESTIONS

A. In the event of a disagreement between the Executive and Legislative Branches on a
question involving Separation of Powers, the Department will participate in informal efforts to come

to an agreement on such questions.

B. The Department works for the Tribe as a whole with specific duties as stated in Section
11, therefore if the Executive and Legislative Branches continue to disagree after informal efforts
are used to resolve the question involving Separation of Powers, then the Executive and
Legislative Branches may jointly request a written analysis from the Department. This does not
prohibit Department attorneys from participating in discussion or routine informational

correspondence.

C. The General Counselyand/or the Assistant General Counsel will only represent the position
of the Executive Branch in Tribal Court, and the Legislative Services Attorney will only represent

the position of the Legislative Branch in Tribal Court, if both the Executive and Legislative Branches
concurs that it is in the Tribe’s interest for such attorneys to represent such branches in seeking Tribal

Court resolution of a Separation of Powers issue.

SECTION V. STAFFING

The Department shall begin operations with current staff of the Legal Department and the
Legislative Services Attorney Office.

SECTION VL BUDGET and ADMINISTRATIVE FUNCTIONS

A. The existing budgets for the Legal Department and the Legislative Services Attorney
shall be used for the Legal Department.
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