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Execuiive Veto of the Indian Preference in Tribal Employment Statute
as passed by Tribal Council on January 11, 2009

As a Tribe we have done much work on this issue. T supy
hiring and support nearly all of the provisions within this curre
Tribal Council. However there are two issues that T wish to zaise.

we believe that it unconstitutionally waives the immimiia
Section IV, 2 of the statute reads:

“The Tribe clearly and expressly w Jives its so
Remedies as set forth in the Statute for offi
and the Tribe clearly and expressly
officials, individual employees any
and authorify...”

vereign imignity for Damages for

o act bey%wd the scope of their duties
&

In contrast to thig &t .Aaf the Constitution reads:

“The Lz‘trl:g :
entities, shall be, i

Article XVIILR. of the Constitution reads:

Otficials and employces of the Little Traverse Bay Bands of Odawa Indians who
act beyond the scope of their duties and authority shail be subject to suit in Tribal Cowt
for purposes of enforcing rights and duties established by this Constitution or other

applicable laws.

It is the position of the Executive that Article XVIILB of the Constitution does
not allow suits against individual officials and employees for personal damages, Rather,
the final phrase, “for purposes of enforcing rights and duties established by this
Constitution or other applicable laws” was included to limit relief to actions that officials
and employees can take in their official/employee capacity. Otherwise, this final phrase
would serve no purpose at all,
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In rcadtng the above sections, the Execuuve hag concluded that , e_statute as

The second issue, while not rising to the level of caus
reflects the concerns of the Tribal community. Tribal Co
Tribal Preference on Febroary 22° and 23, 2008. I a
on the comments presented from a standing room o
community. I believe that there was overwhelming suj
provistons of a Fribal preference law. The strog
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WAGANAKISING ODAWAK STATUTE 2009-001

INDIAN PREFERENCE IN TRIBAL EMPLOYMENT

SECTION I: PURFPOSE

This Statute rescinds and replaces Waganakising Oda
1998015, 1996-002 and any previous statutes or amend

hereby enacted to mandate the preferential employ

entities including all ancitlary enterprise.

D.  “Employer” means all department and agencies of the LTBB Tribal Government,

Administration, enterprise and commercial entities including all ancillary enterprises.
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E. “Tribal Business Enterprise” means any business owned, operated or licensed by the

Little Traverse Bay Bands of Odawa Indians.

F. “Employment Preference” means a preference given to a job applicant or employee in

hiring, promotion, training and retention decisions when choosing qualified applicants or

employees.

G. “Qualified applicant” means a person who meets mini num ificati ience

background, abilities and/or education.

SEcTion IIT: EMPLOYMENT PRACTICES

age or national origin,

C. Contractors and Subcontractors. The Tribe and its business enterprises may adhere to

this Statute when negotiating contracts.
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SECTIONTYV, LIMITED WAIVER OF SOVEREIGN IMMUNITY

1. The Tribe clearly and expressly waives its sovereign immunity to the Equitable Remedies
as set forth in this Statute and clearly and expressly waives its sovereign immunity to
Damages as set forth within this Statute for Employers and limits such waiver to remedies as set
forth within this Statute.

2.

Statute.
SECTION V. REMED RIBAL COURT FOR VIOLATIONS BY THE
1. Any charge ed with the Tribal Court within one-hundred and

ute, the Tribal Court may grant the remedies set forth

gies. If the Tribal Court finds that employment rights violation
occurred’S [ ment must specify an appropriate remedy or remedies for that violation.
% include, but are not limited to:

1) An order to cease and desist from the unlawful practices specified in the
order;

2) An order to employ or reinstate the employee, with or without back pay or
reasonable front pay if reinstatement is unfeasible;
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b. Damages. 1f the Tribal Court finds a blatant employment rights violation, the
Tribal Court may additionally award compensatory, punitive damages or fines as
provided in this subparagraph.

1) A complainant may recover compensatory damages against an employer
for future pecuniary losses, emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other non-pecunig

2) A complainant may recover punitive d against an yer if the

complainant demonstrates that the employer g

c. The total sum of compensato i1 i ' may not exceed

d. The Tribal Court ma
the prevailing party.

e. The Tribal any penalties for frivolous claims

. the Tribal Court deems.

2. In any action filed under this Statute, the Tribal Court may grant the remedies set forth

for violations of an Individual Employee or Manger:

a. Equitable Remedies. If the Tribal Court finds that employment rights violation
occurred, its judgment must specify an appropriate remedy or remedies for that violation.

The remedies may include, but are not limited to:
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1) An order to cease and desist from the unlawful practices specified in the
order;

b. Damages. 1f the Tribal Court finds a blatant employment rights violation, the
Tribal Court may award punitive damages or fines as provided in this subparagraph.

1) A complainant may recover punitive damag inst an individual

employee and/or manager if the complainant de
employee and/or manager engaged in an unlaw;
with malice or with reckless indifference to the

protected by this Statute.

c. The total sum of punitive damagds , ceed $50,000,
excluding the amount for actual loss 4 individyal*employee and/or
manager.

d. The Tribal Court may.awa jand costs in its discretion to
the prevailing party. '

y any penalties for frivolous claims
or any other appj s the Tribal Court deems.

paragraph, i ioft shall be considered to stand alone and to be deleted from this

statute, the entir balance of the statute to remain in full and binding force and effect,

SECTION VIIL EFFECTIVE DATE

Effective upon signature of the Executive or 30 days from Tribal Council approval which ever
comes first or if the Executive vetoes the legislation, then upon Tribal Council override of the
veto,
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CERTIFICATION

As the Tribal Council Legislative Leader and Tribal Council Secretary, we certify that this
Statute was duly passed by the Tribal Council of the Little Traverse Bay Bands of Odawa
Indians at a regular meeting of the Tribal Council held on January 11, 2008 at which a quorum

was present, by a vote of 6 in favor, 2 opposed, 0 abstentions, and 1 absent as recorded by this
roll call:

Absent
Fred Harrington, Jr.

Melvin L. Kiogima
Dexter McNamara
Marvin Mulholland
Shirley Oldman

Alice Yellowbank
Gerald V. Chingwa
Regina Gasco Bentley
Beatrice A. Law

Date; - Jamuary 11, 2009

Date: January 11, 2009

2uoina Gasco Bentley, Secretary

12,2009 by Lisa Flynn

section 1 of the Little Traverse Bay Bands of Odawa
uary 1, 2005 the Executive concurs in this action of the
Tribal Council.

Pursuant to A
Indighs Const

Date: VETOED
Frank Eitawageshik, Tribal Chairperson
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